'•■"a* 

BORA  LASKIN  LAW  LIBRARY 

3 1761  09233™ 

tPL_ _ 

ADDENDUM  5:  JURISDICTION 
and  IMMUNITIES 

f.TK  FRIED 

VISITING  PROFESSOR 

1979-80 


LAW 


library 


JMU 


71980 


fWllTt 


Of  iHt 


umoanons^ 


if  nr% 

j 


UNIVERSITY  CY  TORONTO 


ADDENDUM  5:  JURISDICTION 
AND  IMMUNITIES 

Jr  -r1  J 

f.V.  FRIED 
VISITING  PROFESSOR 


1979-80 


~0V 

u 


F7 

CuU-  fT 


' 


1 


ADDENDUM  5:  JURISDICTION  AND  IMMUNITIES 


I  BASES  OF  JURISDICTION,  BRIEFLY  1 

A)  TERRITORY 

1.  Island  of  Palmas  Case  0-928)  2  RIAA  829  1 

2.  The  Lotus  Case,  supra 

3.  Western  Sahara  Case  0975)  ICJ  12  1? 

4.  The  Sea  1 

a)  RCNT,  Art.  2,  3,  33,  55,  56,  57,  76,  15 

77,  78,  136,  137 

b)  Note  on  the  Arctic  Regions ,  supra,  19 

AND 

5.  Outer  Space:  Excerpt  from  Treaty  on  Principles 
Governing  Activities  of  States  in  the  Exploration 

and  Use  of  Outer  Space.  20 

B)  THE  PROTECTIVE  PRINCIPLE 

1.  The  Timberlane  case,  supra 

2 .  Consider  Canadian  Action  in  the  Arctic,  supra 


C)  OTHER  BASES  22 

1.  Note  on  the  Universality  Principle  22 

2.  Note  on  the  Passive  Personality  Principle: 

The  Lotus  Case,  supra 

3.  Note  on  the  Nationality  Principle  24 

4 

II  SOVEREIGN  IMMUNITY  25 

A)  THE  ABSOLUTE  THEORY 

1.  The  Schooner  Exchange  v.  McFaddon  (1812)  11  U.S.  116  25 

2.  Le  Parlement  Beige  (1880)  5  PD  197  (C.A.)  27 

3.  The  Cristina  (1938)  A.C.  485  50 

4.  Dessaules  v.  Poland  (1944)  S.C.R.  275  55 

B)  DEVELOPMENT  OF  THE  RESTRICTIVE  THEORY  AT  COMMON  LAW  40 

1.  United  States 

a)  Tate  Letter  40 

b)  Victory  Transport  Inc.  v.  Comisaria  General  de 

Abastecimientos  Y  Transportes  (1965)  381  U.S.  934  43 


2.  U.K. 

a)  Thai-Europe  Tapioca  Ltd.  v.  Pakistan 
CB  879-884 

b)  The  Phillipine  Admiral  v.  Wallem  Shipping  Ltd. 
CB  885-893 
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c)  Trendex  Trading  Code  v.  Central  Bank 
of  Nigeria  CB  894-903 

3.  The  Uncertain  Canadian  Position 

a)  The  Canadian  Conqueror  (1962)  S.C.R  598 

b)  Chateau-Gai  Wines  v.  France  (1967)  61  D.L.R. 

(2d)  709 

c)  Penthouse  Studios  v.  Government  of  Venezuela 
CB  920-921 

d)  Government  of  Congo  v.  Vene  CB  922-933 

e)  Zodiak  International  Products  v.  Polish  Peoples 
Republic  CB  940-944 

f)  Some  Particular  Problems 

i)  "foreign  state": 

-  Baccus  S.R.L.  v.  Servicio  Nacional  Del  Trigo 
(1957)  1  Q.B.  438  CC.A.) 

-  Mellinger  v.  New  Brunswick  Development  Corpor¬ 
ation  (1971)  1  W.L.R.  604  (C.A.) 

-  Czarnikow  Ltd.  v.  Centrala  Handlu  Zagranicznego 
Ro limp ex,  (1979)  A.C.  351  (H.L.) 

C)  LEGISLATIVE  DEVELOPMENTS 

1.  U.S. 

a)  Foreign  Sovereign  Immunities  Act  1976 
CB  964-968 

b)  Comment  CB  961-963 

c)  Some  Remaining  Problems 

i)  "foreign  state":  Edlow  International  Co.  v. 
Nuklearna  Elektrarna  Krsko  (1977)  441  F.  Supp. 

827 

ii)  "commercial  activity"::  Carey  v.  National  Oil 
Corp.  (1978)  453  F.  Supp.  1097 

iii)  international  organizations:  International 
Organizations  Immunities  Act  22  USC's 
s .288 (a) 

iv)  role  of  the  Exec.:  -  State  Department  Policy 

Statement  No.  507 
-  Comment  on  Spacil  v. 

Crowe  CB  955-959 

2.  U.K. 

a)  European  Convention  on  State  Immunity  and 
Additional  Protocol 

b)  U.K.  State  Immunity  Act  1978 

c)  Delaume,  "The  State  Immunity  Act  of  the  U.K.", 

(1979)  73  AJIL  185 

D)  SUPPLEMENTARY  READING,  IF  DESIRED 

1.  McRae  "The  Doctrine  of  Sovereign  Immunity" 

CB  945-954 


48 

57 


61 

64 

66 


79 

83 

87 

88 


89 

108 

121 


2.  Triggs  "Restrictive  Sovereign  Immunity:  The  State 
as  International  Trader"  (1979)  53  Aust.  L.J.  244 

3.  Dunbar  "Controversial  Aspects  of  Sovereign  Immunity 
in  the  case  of  some  States"  (1971)  132  Hague  Recueil 
197 

4.  Brower  et  al.,  "The  Foreign  Sovereign  Immunities 
Act  of  1976  in  Practice"  (1979)  73  AJIL  200 


III  INTRODUCTION  TO  DIPLOMATIC  IMMUNITY 

A)  VIENNA  CONVENTION  ON  DIPLOMATIC  RELATIONS 

B)  IN  CANADA 

1.  Foreign  Legations  Case,  supra 

2.  Rose  v.  R,  CB  969 

3.  R.  v.  Lunam  CB  969 

Cl  IN  THE  U.S. 

1.  U.S.  v.  Enger  (1978)  472  F.  Supp.  490 


